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I      Volunteers/employees/consultants
What is an employee?
For a relationship to be an employment relationship there must be some mutuality of obligation, so that there is an obligation on the employer to provide work and an obligation on the employee to work when work is provided, for which salary is paid.  An employer has far more control over an employee and the methods that are used to carry out their work.  An employee is not normally expected to provide their own equipment or facilities, or take any financial risk in performing their employer's work. 

What is a Consultant?
A consultant on the other hand is self-employed.  He or she is engaged to perform a specific service, they determine how they work, provides their own equipment and hire others to assist them in their work if they choose to do so.  They normally submit invoices to their clients for work done charged on a time, commission or target basis.  

What is a Volunteer?
By contrast, the key characteristic of a volunteer is that they provide services to an organisation free of charge.  A volunteer should be readily identifiable not only by the absence of remuneration but also the lack of any obligation on the organisation to provide and on the volunteer to accept work.  There is no specific Inland Revenue guidance on this question, but if the club can answer "yes" to the following questions it will usually mean that the person is a volunteer:

· Are they paid for the services they volunteer (except for reimbursement of expenses)?

· Can they withdraw their services at will and without giving any prior notice?

· Could the Club, if it so wished, stop their voluntary work without giving any prior notice?

· Does the Club deny them the benefits which it provides to its employees (eg pension, holiday pay, car, life assurance, medical cover)?

A volunteer is not paid for their time they contribute for providing their services and can only be reimbursed for expenses they actually incur.  However, it is not only a case of money and if there is mutuality of obligation and full integration of the volunteer into the Club it may be that the person should be re-classified as an employee rather than a volunteer.  
What is the Importance of the Employee/Volunteer Distinction

The employee/volunteer distinction is important, due to the whole host of statutory rights that employees have in addition to anything contained in their contract of employment.  The Club also owes duties to the Inland Revenue and the Department of Work and Pensions in relation to each of its employees, but not to volunteers.  Just running through some of those obligations:

· to pay employers' and employees' National Insurance contributions 

· to deduct income tax and National Insurance contributions at source through PAYE

· to give statutory minimum notice of one week per year of service up to a maximum of twelve weeks’ notice

· to give a statutory written statement of terms of employment within two months of commencement of employment

· not to dismiss employees unfairly

· not to victimise or dismiss an employee on the grounds of race, sex, disability, sexual orientation, religion or belief, age or trade union membership

· not to victimise or dismiss the employee for any reason relating to his/her health and safety at work 

· to provide a statutory redundancy payment on dismissal for redundancy

· to pay statutory sick pay during periods of sickness

· to pay statutory maternity pay during periods of maternity leave and to allow the employee to return to work thereafter

· to provide on request written reasons for dismissal

· to hold employer’s liability insurance covering all employees 

The basic position is that (in contrast) volunteers are owed very little in the way of obligation, and certainly none of the rights set out above.  
II      Volunteers, the National Minimum Wage and Honoraria

Under the National Minimum Wage Act 1998 (“NMWA”) genuine volunteers will be automatically exempt from the NMW because they have no legally enforceable contract and do not fall within the definition of “worker” as defined in the NMWA.  However, care must be taken to ensure that some “volunteers” do not fall within the definition of worker as a result of receiving expenses or other forms of payment or benefits in kind in return for the services they perform.  The intention of the NMWA is to ensure that valuable work provided by volunteers is not threatened, whilst ensuring that those who are in fact “workers” are not exploited. 
Up to date rates of the NMW can be obtained from the DTI website.  
Honorarium

Some volunteers who are paid an honorarium may be covered by the NMW, particularly if the honorarium constitutes a regular cash payment.  It is important to ensure that any such payments are not in effect a set fee for services as a part-time employee.  However, the DTI Guidance states that providing that the payment is a genuine gift with no obligation and of a reasonable amount then it is unlikely to give the volunteer the right to the NMW.  

There is no definitive legislative guide to define who should receive an honorarium.  However, existing case law suggests that questions to ask in determining whether an individual is an office holder rather than an employee are as follows:

(i)
Is payment described as an honorarium or a fee/salary?



An honorarium is more likely to be for an office holder.
(ii)
Is payment fixed in advance or is it calculated in accordance with the work done?


A fixed fee fixed in advance, unrelated to the hours worked is more likely to be for an office holder than an employee.

(iii)
Is there any right to the payment or is any payment made ex gratia?


Ex gratia would suggest an office holder.

(iv)
How large is the payment?


The larger the payment, the more it will seem it will be akin to an employee’s salary.

(v)
Is the official required to report for all of their actions to the employer or do they act independently?


An office holder will have to be accountable to the organisation, but they will be more independent than an employee.

(vi)
What is the extent of the duties?


The greater the duties the more likely the individual is an employee.

(vii)
How is the payment described and how is it treated by the organisation and the individual for tax purposes?


Payment should not be treated in the same way as a monthly salary, and should be declared by the individual as an honorarium payment.

III      Contracts of Employment

Under Section 1 of the Employment Rights Act 1996 an employer must, within 2 months of employment commencing, provide the employee with a written statement of terms and conditions relating to the following particulars:

1. identity of the parties 

i.e. names of the employer and the employee

2. date of commencement of employment

3. date of commencement of period of continuous employment

taking into account any employment with a previous employer which counts towards that period

4. rate of remuneration and intervals of pay 

i.e. weekly, monthly or other specified intervals

5. hours of work

including any terms and conditions relating to normal working hours

6. details of terms relating to holidays 

public holidays, holiday pay

7. details of terms relating to incapacity due to sickness or injury 

reporting procedures for absence, details of sick pay

8. the length of notice which the employee is employed to give and entitled to receive to terminate his employment

9. job title which the employee is employed to do or a brief description of the work for which he is employed

10. details of terms relating to pension schemes

11. the place of work 

the place of work or, where the employee is required or permitted to work at various places, an indication of that and of the address of the employer

12. particulars of any collective agreements in force

13. particulars of disciplinary and grievance procedures

14. whether a contracting out certificate is in force (under the Pension Schemes Act 1993)

15. where the employee is required to work outside the UK for a period of more than one month, the period for which he is to work outside the UK, details of pay, benefits and currency of payment and any terms and conditions relating to his return to the UK
Failure to provide the written statement of terms and conditions may result in a penalty being awarded by an Employment Tribunal of up to four weeks’ pay.
IV      Statutory Dispute Resolution Procedures

The Employment Act 2002, and the Employment Act 2002 (Dispute Resolution) Regulations 2004, require employers to follow specific procedures if an employee is to be dismissed or if the employee has a grievance.   

In outline, the legislation:

· sets out minimum procedural standards for handling dismissals, some forms of disciplinary sanction, and grievances;

· will result in an Employment Tribunal (“ET”) making a finding that a dismissal is automatically unfair should the minimum dismissal procedures not be followed;

· prevents an employee from complaining to an Employment Tribunal (“ET”) where they have failed to send a statement of grievance to the employer;

· empowers the ET to increase or reduce awards depending on whether the employer/employee has failed to follow the relevant statutory procedure.

All organisations, regardless of their size, must follow the minimum statutory procedures.

STATUTORY DISMISSAL PROCEDURES

There are two statutory dismissal procedures: the standard procedure and the modified procedure.

(i) STANDARD DISMISSAL PROCEDURE

When does it apply?

The standard procedure applies where the employer first contemplates:

· dismissal.  This includes dismissal on grounds of capability (including ill-health), conduct, redundancy (including voluntary redundancy) of less than 20 employees, non-renewal of a fixed-term contract, and compulsory retirement (i.e. where an employer seeks to dismiss an employee compulsorily on grounds of their age before they have reached the normal retirement age for the post).

· disciplinary action short of dismissal.  This includes demotion, disciplinary transfer or loss of pay, which is wholly or mainly by reason of the employee’s conduct or capability. Please note that employers will not be required to follow the standard procedure where they are contemplating suspending the employee on full pay, or are issuing the employee with a warning (whether written or oral);

When does it not apply?

There are certain categories of dismissal to which neither the Standard nor Modified dismissal procedures will apply.  For example:

· collective redundancies where an employer wishes to make 20 or more employees redundant at the same establishment within a 90-day period;

· dismissal and re-engagement of a category or description of employees;

· industrial action dismissals;

· constructive dismissals (NB. the employee will need to follow the relevant statutory grievance procedure if they wish to bring a claim in the ET for constructive unfair dismissal (see below));

· the employer’s business suddenly and unexpectedly ceases to function;

· the continued employment of the employee in their position would be unlawful.

What is the Standard Dismissal Procedure?

Step 1: Statement of grounds for action and invitation to meeting

· The employer must send a statement to the employee setting out its grounds for contemplating dismissal or disciplinary action, and inviting the employee to attend a meeting to discuss the matter.

Step 2: The meeting

· Prior to the meeting, the employer must inform the employee of the basis for considering that it has grounds for action (i.e. it should include copies of the relevant witness statements, evidence etc), and give the employee a reasonable opportunity to consider their response.  

After the meeting, the employer must notify the employee of the decision and of their right to appeal.

Step 3: Appeal

· If the employee wishes to appeal, they must inform the employer who must then invite them to attend a further meeting.

· After the appeal meeting, the employer must inform the employee of its final decision.

(ii)
MODIFIED DISMISSAL PROCEDURE

When does it apply?

The modified procedure applies after dismissal.  It is almost always unfair to dismiss an employee instantly, without first carrying out some form of procedure or investigation, even in a cases of apparent gross misconduct.  However, ET’s have occasionally found such dismissals to be fair.  The Regulations allow this possibility to continue for a small subset of gross misconduct dismissals (e.g. in the case of violence, or criminal activity).  However, it must be emphasised that the modified procedure may only be used in very limited circumstances, and when a number of specific conditions apply.  Therefore, we would suggest that the Club takes legal advice on how to follow this procedure.  

Additional General Requirements relating to the Statutory Dismissal Procedures

· Each step and action under the Procedure must be taken without unreasonable delay;

· The timing and location of meetings must be reasonable;

· The employee and the employer must take all reasonable steps to attend the meetings.  If the employer, the employee or the employee’s companion cannot reasonably attend a meeting for a reason that was not foreseeable at the time the meeting was arranged, it must be rearranged (for example, in the event that one of the parties is ill).  However, if the meeting then falls through a second time, neither party will be placed under any further obligation under the Statutory Procedure;

· Meetings must be conducted in a manner which enables both the employer and employee to explain their case;

· Where possible, any appeal meeting should, as far as reasonably practicable, be dealt with by a more senior manager than attended the first meeting (unless the most senior manager attended that meeting);

· Employees should be informed of their statutory right to be accompanied by colleague or a trade union official to a disciplinary or grievance meeting;

· Employers should keep written records during the disciplinary process, which should be treated as confidential and kept in accordance with the Data Protection Act 1998.

What happens if an employer fails to follow the Statutory Dismissal Procedure?

If the employee has a year’s service or more and is dismissed without the employer following the relevant statutory procedure in full where it was applicable, then the dismissal will be automatically unfair. 

If an employer fails to complete the relevant statutory procedure, the ET must increase the employee’s award by 10% (unless exceptional circumstances make this unjust) and may increase the award by up to 50% - up to a maximum of £60,600 for claims of unfair dismissal (being the current maximum compensatory award). 

If an ET finds that an employee has been dismissed unfairly but that the relevant statutory procedure was not completed because the employee did not meet their obligations (e.g. they failed to attend the dismissal meeting without good cause), the ET must reduce the employee’s compensation by 10% (unless exceptional circumstances make this unjust) and may reduce the award by up to 50%.

It should be noted that where exceptional circumstances would make an adjustment unjust or inequitable, the ET may adjust the award by less than 10%, or make no adjustment at all. The power to increase the compensation is only available where there has been a breach of the statutory procedure.

Requirement for the employer to act reasonably

It should be emphasised that just because an employer fully complies with the relevant statutory disciplinary procedure does not make the dismissal necessarily fair. The statutory procedures are a minimum requirement, and where an employee has qualifying service for an unfair dismissal claim, an employer will, if challenged, still have to show that:

(a) the dismissal was for one of the five potentially fair reasons that are given under the Employment Rights Act 1996; and

(b) it acted reasonably in dismissing the employee for that reason.  

STATUTORY GRIEVANCE PROCEDURES

(i)
STANDARD GRIEVANCE PROCEDURE

When does it apply?

The standard procedure will apply where the employee is aggrieved about an action taken by the employer, and where the employee asserts that the action was taken wholly or mainly by reason of something other than the employee’s conduct or capability.

This will therefore include grievances raised in relation to:

· breach of the employment contract;

· breach of the Working Time Regulations 1998;

· constructive dismissal;

· discrimination;

· equal pay;

· redundancy payments; and

· unauthorised deductions.

The standard procedure will apply in all cases where the employee is still employed by the employer, and will apply in the majority of cases where the employee is no longer in the employer’s employment.  The standard procedure will also apply where an employee wishes to complain about actions taken by a colleague.

Action required

Step 1: Statement of grievance

· The employee must send a statement to the employer setting out their alleged grievance in writing.

Step 2: Meeting

· The employer must invite the employee to attend a meeting to discuss the grievance.

· After the meeting, the employer must inform the employee of its decision and notify them of their right of appeal.

Step 3: Appeal

· If the employee does wish to appeal against the employer’s decision, they must inform the employer who must invite the employee to attend a further meeting.

· After the appeal meeting, the employer must inform the employee of its final decision.

(ii)
MODIFIED GRIEVANCE PROCEDURE

When does it apply?

The modified procedure will apply where the standard procedure would otherwise apply, but the employee has already left their employment:

· the employer was not aware of the grievance before the employment ended; OR
· was so aware, but the standard procedure had not started, or had not been completed by the time the employee’s employment ended; AND

· the parties have agreed in writing after the employer became aware of the grievance that it should apply.
Action required

Step 1: Statement of grievance

· The employee must send a statement to the employer setting out the nature of the alleged grievance.

Step 2: Response

· The employer must send a statement to the employee setting out its response.

General requirements relating to Statutory Grievance Procedures

· Again, the same general principles as are set out above, apply:

· Each step and action must be taken without unreasonable delay;

· The timing and location of meetings must be reasonable;

· The employee and the employer must take all reasonable steps to attend the meetings;

· Meetings must be conducted in a manner which enables both employer and employee to explain their case;

· Where possible, any appeal meeting should, as far as reasonably practicable be dealt with by a more senior manager than attended the first meeting (unless the most senior manager attended that meeting);

· Employees should be informed of their statutory right to be accompanied by a colleague or a trade union official to a disciplinary or grievance meeting;

· Employers should keep written records during the disciplinary and grievance process, which should be treated as confidential and kept in accordance with the Data Protection Act 1998.

Grievances to which the statutory procedures do not apply

The statutory grievance procedures will not apply if:

· the employment has ended, and it is not reasonably practicable to commence the procedure; or

· the grievance relates to dismissal, other than constructive dismissal (see below); or

· the grievance relates to statutory disciplinary action (see below).

What happens if the Statutory Grievance Procedure is not followed?

If the employee does not meet the requirements set out in the relevant statutory procedure, then the ET must reduce any award it makes to the employee by 10% (unless exceptional circumstances make this unjust) and may reduce the award by up to 50%.

If the employer fails to comply with the relevant statutory procedure, then the ET must increase the employee’s award by 10% (unless exceptional circumstances make this unjust) and may increase the award by up to 50% - up to a maximum of £60,600 for claims of constructive unfair dismissal.

An employee may not present an ET claim based on their grievance if they have failed to send a statement of grievance to the employer in accordance with Step 1, or have sent the statement of grievance within the previous 28 days or more.  In addition, in circumstances where the normal time limit for filing a claim has been extended by an additional three months, the employee will be prevented from filing their claim unless they have issued their Step 1 grievance within one month of the end of the normal time limit.

VI      Gross Misconduct Dismissals

The statutory dismissal procedure sets out the minimum procedure that an employer must follow in order to avoid an automatic unfair dismissal finding (presuming the employee has over a year's service).  However, again presuming the employee has unfair dismissal rights, even if an employer does comply with the statutory procedure, it might still be found to have unfairly dismissed the employee if, for example:

(a) there was not a potentially fair reason for the employee's dismissal; or
(b) if the employer had not acted reasonably in treating the potentially fair reason as being sufficient to dismiss the employee.
Misconduct is a potentially fair reason for dismissal when dealing with a case of gross misconduct, the following factors will be considered in ruling on the fairness of the dismissal:

(a)
whether the employer believed in the guilt of the employee (the relevant burden of proof is the balance of probabilities rather than "beyond reasonable doubt");
(b)
whether that belief was based on a reasonable investigation (which should have been carried out by someone within the organisation independent of any subsequent decision);

(c)
whether dismissal fell within the range of reasonable responses open to the employer.  Any Employment Tribunal ruling on the fairness of a dismissal cannot substitute its own view for that of the employer and should only rule on whether the decision reached fell within the band of responses available to a reasonable employer in the relevant circumstances.  An employer should, however, consider whether any sanction falling short of dismissal is appropriate before reaching any decision to dismiss;

(d)
whether a fair procedure was followed in reaching the decision to dismiss.  
In terms of the procedure to be followed, once an investigation has been carried out and assuming that the investigation finds that there is a case to answer, the employer should follow a procedure broadly analogous to the standard dismissal procedure set out above.  However, in doing so, it will need to ensure that it covers off the following:

(a)
the letter to be sent to the employee inviting them to attend a statutory dismissal meeting should provide reasonable notice of the meeting and should set out: 


(i)
details of the allegations being made against the employee so that they can understand what they are accused of;

(ii)
notification of the employee's right of accompaniment by a colleague or by a trade union representative;


(iii)
notification that the allegations are sufficiently serious to potentially amount to gross misconduct and that one outcome of the dismissal might therefore be the employee's summary dismissal (i.e. dismissal with immediate effect);


(iv)
 some information as to who will be chairing and/or attending the meeting and as to how the hearing will be conducted, i.e. that the employee will be asked to explain their version of events in relation to the allegations.
  (b)
At the hearing itself the employee must be given the opportunity to put their version of events.  The employer should also ensure that someone is present at the meeting to take a note.  At the end of the meeting, it is advisable for the person chairing the meeting to adjourn the meeting so that they can consider all of the evidence and then communicate their decision to the employee in writing shortly following the meeting.  

(c)
The employee should be given the right to appeal against any decision taken to a more senior employee/officer within the organisation.  If the employee decides to appeal, they should then be invited to attend an appeal meeting to discuss their grounds of appeal.
A FINAL WORD OF WARNING!
The briefing note set out above covers a wide range of employment issues which we hope will be helpful to you.  However, it by no means expects to cover all of the potential employment law problems that may arise and a Club may need to address.  Therefore, please do seek specialist advice from your Club’s solicitor or an employment law expert if you require guidance.
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